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Brannan Lawsuit continues.  Following right along with the lawsuit filed in September of 2008, the Gilpin County Defendants filed their Answer to First Cross Claim of Wolf Parties on December 19, 2008.  

The Gilpin County Defendants denied the Wolf Parties cross claim as set forth in paragraph 1 – that the Wolf Parties together own the fee interests in the Property as identified in the Verified Complaint.  


As previously explained in an earlier edition, the second and fourth cross claims of the Wolf Parties were dismissed with prejudice on December 30, 2008.  (With prejudice means those cross claims cannot be re-filed.)  The second cross claim involved the Wolf Parties claim of being substantially and unlawfully deprived of their lawful and profitable use of their Property; the fourth cross claim involved the Wolf Parties joining with Brannan in all relief it sought against the Gilpin County Defendants.

The third cross claim (42 U.S.C. §1983) was dismissed without prejudice pursuant to stipulation of the parties.  The third claim involved the Wolf Parties claim of being protected persons under 42 U.S.C. §1983, that their rights have been similarly affected as the Plaintiffs have.  The Gilpin County Defendants asked that judgment be entered for the County Defendants, for award of their costs and attorneys fees and “for such other and further relief as the Court may deem proper.”    (Without prejudice means the cross claim could be re-filed under certain circumstances and agreement.)  Here again, Mr. Wolf seeks the protection of the U. S. Constitution he has shown such disdain for.  

On December 27, 2008, Shack West, L.L.C. (Shack West) filed a Reply in Support of Its Motion to Intervene as a Defendant.  Shack West states that Brannan has either misread or has misconstrued the facts, rationale and holding in those cases cited in its Response Brief filed in opposition to the Shack West Motion to Intervene filed November 21st, 2008.  
Brannan sought to have the court ignore a Colorado Supreme Court ruling in Roosevelt v. Beau Monde Co. (citation omitted) where the procedural and subject matters are the same as in this case.  The Colorado Supreme Court considered the entire case and ruled that “adjacent property owners were entitled to intervene of right.”  
Rulings in similar cases, Herzog v. City of Pocatello and Wolpe V. Poretsky (citations omitted) were also cited by the Colorado Supreme Court.  In those cases, the Idaho Supreme Court and the  U.S. Appellate Court in Washington, D.C., respectively, also ruled that adjacent property owners have a right to intervene.  
Point of information:  Brannan attorneys might take note that it is always a good idea to consider the entire ruling of a case when using it as premise for a court pleading.  

Shack West also brings up some additional points from the Colorado Supreme Court rulings that have been misconstrued, namely that “adjacent property owners will be affected by zoning decisions on adjacent property and thus have a prima facie interest to protect.”  

“Presumably all zoning of property confers benefits and impose burdens.  Here, intervenors own properties subject to limitations placed on its use by the zoning regulations, yet endowed with the protections afforded by the zoning of adjacent property or properties within the zoned area,  upon the stability of which property owners should be entitled to rely.”  (citation omitted)

Shack West points out that its property and the proposed quarry site are both zoned Forestry; that the special use permit seeks to convert the proposed 530-acre piece of property into an open pit, hard rock mining operation which is essentially an industrial use.  Shack West seeks to “protect the benefits of the forestry zoning district and has a direct interest in the attempted conversion of neighboring property to an industrial use,” making its interest in this case not only prima facie but also factual.  The Colorado Supreme Court addressed these points this way:  

“Adjoining property owners in a suit to vacate a zoning order have such a vital interest in the result of that suit that they should be granted permission to intervene as a matter of course unless compelling reasons against such intervention are shown.” (citation omitted)  


Shack West then addresses the assertion by Brannan and Wolf Parties  that Shack West property will be buffered by a wildlife area, pointing out that “Brannan’s special use permit application is for the entire 530 acre-parcel, not just the 98 acre open pit area.”  Shack West also points out the rationale would prevent all adjacent property owners from claiming an interest in the MMRR Quarry property, a premise that was rejected in Beau Monde Co. and in City of Thornton, a case not previously cited.  


As an additional point, Shack West states there is the distinct possibility that the Wolf Parties could sell land it owns situated on Shack West’s Eastern boundary which would allow Brannan to expand the quarry into that additional and adjacent Wolf property in the future.  To this writer’s knowledge, such a point was never addressed during the public hearings conducted for the special use permit process.  

Brannan and the Wolf Parties have made the argument throughout this case:  “No showing that this litigation will impair ability (sic) to protect its interest.”  The Colorado Supreme Court stated in Roosevelt that:  “There can be no doubt that the rights of those seeking intervention will be bound by any judgment in the case.”  

Shack West’s final point on this aspect of the case bears extra emphasis due to Brannan’s position throughout this case:  “Once the special review use permit is granted, Shack West will be unable to prevent the damage that the quarry will cause, and that damage will be irreparable.”   

The remainder of Shack West’s Reply brief is lengthy, but includes various impact measurements affecting the Shack West property that will be of interest to all in Gilpin County, and those will be covered next week.  


As noted in last week’s edition, the Court granted Shack West’s Motion to Intervene on March 31, 2009.  
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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